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DETAILED ACTION 

Listing of Claims 

1. Claims 1, 3-14, 17-21 are pending. Claims 1, 3-9, and 14 are currently amended. 
Claims 17-21 are new. 

Claim Rejections - 35 USC § 103 

2. The text of those sections of Title 35, U.S. Code not included in this action can be 
found in a prior Office action. 

3. Claims 1, 3-14, 17-21 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Halliday (US 7,340,990) in view of Fox (2,977,231), and Russoff 2,954,293. 

4. Halliday discloses a concentrate for producing an instant chocolate beverage. 
The concentrate is a liquid chocolate ingredient in the form of a viscous liquid or gel. 
The liquid chocolate ingredient has a viscosity of 1700-3900 mPa and a solids content of 
64-70% (col. 12, lines 60-65). Although Halliday does not explicitly disclose that cocoa 
powder is present in the liquid chocolate ingredient, it is well known in the art that 
liquid chocolate beverage preparations contain cocoa powder. For example, Fox 
discloses a chocolate beverage concentrate having a solids content of about 64%, a cocoa 
content of about 8% and a density of 1.31 (Example 2). The use of a cocoa powder 
containing syrup such as that disclosed by Fox as the 64-70% solids, chocolate flavoring 
composition in Halladay would have been obvious to one having ordinary skill in the 
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art at the time of the invention as the selection of a formulation known to be suitable for 
producing cocoa based beverages. One having ordinary skill in the art would find it 
obvious to adjust the viscosity for the intended purpose using known methods. 
5. Halliday does not explicitly disclose the presence of a cocoa taste enhancer 
formed according to the claimed method. However, Russoff discloses a cocoa flavoring 
(col. 2, line 60-col. 3 line 4) produced by macerating cocoa material such as cocoa nibs in 
(the presence of water to form a solution (juice) (col. 3 lines 15-26, col. 4, lines 50), 
recovering the juice, and concentrating the juice to obtain a flavoring (col. 24-26), which 
may be used as a flavor enhancer. The recovered extract, having a fragrant chocolate 
aroma and flavor may be used as a flavorant for chocolate beverages (col. 9, lines 40-46). 
It would have been obvious to one having ordinary skill in the art at the time of the 
invention to modify the liquid chocolate concentrate of Halliday and Fox by including a 
chocolate extract as disclosed in Russoff in order to provide chocolaty flavor and aroma 
to the beverage (col. 9, lines 40-46). As both the concentrate of Halliday and Fox and the 
extract of Russoff are taught as flavorants for cocoa beverages, it is prima facie obvious to 

combine two compositions each of which is taught by the prior art to be useful for the same 
purpose, in order to form a third composition to be used for the very same purpose.... [T]he idea 
of combining them flows logically from their having been individually taught in the prior art. 
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6. Regarding claim 12, Halliday discloses enclosing the concentrate in a capsule for 
use in a coffee machine operated by percolation under pressure (col. 12, lines 60-65, col. 
2, lines 58-67). 

7. Regarding claim 13, the volume of the cartridge is typically about 30.2 mL (col. 5, 
lines 11-12). 

8. Regarding claims 17 and 18, Russo discloses macerating the cocoa nibs in an 
alkaline solution pH 8.5, which is alkalized by adding alkaline agents such as sodium 
carbonate, potassium carbonate or sodium hydroxide. 

9. Regarding claim 20, the viscosity of the concentrate is 1700-3900 mPa (Halliday, 
col. 12, lines 60-65). 

10. Regarding claim 21, the preferred extraction temperature is 200 F (Russo, column 5, lines 
73-75). 

1 1 . Regarding claim 1 , Halliday, Fox and Russo discloses a method of producing a chocolate 
drink containing cocoa comprising the stages of inserting the capsule of claim 12 into a coffee 
machine operating by percolation under pressure, injecting water to solubilize the concentrate, 
and recovering the drink (column 13, line 50-column 14, line 26). For liquid chocolate 
concentrates the dilution of the concentrate is, between 2 to 1 and 10 to 1, preferably 5 to 1. 
Using syrup with 8% cocoa as disclosed in Fox, the resulting beverage would be expected to 
contain, for example, 2.6% cocoa powder at 2 to 1 dilution. 

12. Regarding claims 3 and 8 the dry matter of the concentrate is 64-70% (above). Halliday 
discloses dilutions of the beverage concentrate in the claimed range (column 14, lines 20-26), at 
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10 to 200 KPa (col. 2, lines 35-45). One having ordinary skill in the art a the time of the 
invention would have found it obvious to adjust the temperature of the beverage to between 60 
and 70 degrees Celsius in order to adjust the temperature of the chocolate beverage to one that is 
suitable for consumption. 

Response to Arguments 

13. Applicant's arguments filed 7/27/09 have been fully considered but they are not 
persuasive. 

14. Applicant argues that would not look to Fox for the teaching of chocolate syrup 
comprising cocoa powder as the syrups are packaged in pressurized containers. However, it is 
noted that the disclosure of Fox is relied upon for providing beverage concentrate syrup, and not 
the manner in which it is packaged. One having ordinary skill in the art would recognize that 
beverage concentrate syrups can be provided for use in various containment systems, including 
bottles, cartridges and capsules. All other arguments have been addressed in view of the 
rejections as set forth above. 

Conclusion 

15. Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 

§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
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TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and 
any extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date 
of the advisory action. In no event, however, will the statutory period for reply expire 
later than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to ANDREW KRAUSE whose telephone number is 
(571)270-7094. The examiner can normally be reached on 7:30-5. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Keith Hendricks can be reached on (571)272-1401. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/ANDREW KRAUSE/ 
Examiner, Art Unit 1794 



/Keith D. Hendricks/ 

Supervisory Patent Examiner, Art Unit 1794 



